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Abstracts

Barbara Abatino, «Libri e storia della giurisprudenza romana» (p. 558-
571).

À propos de Maddalena Spallone, Giurisprudenza romana e storia
del libro, «Università degli Studi Roma Tre. Dipartimento di Studi sul
mondo antico» (Roma, Herder, 2008) p. 117. – Dans la substitution du
codex au volumen, le passage d’Ulpien, 24 ad Sab. au D. 32.52 joue un rôle
déterminant pour les codicologues et les paléographes. Le texte traite de
l’interprétation du legs de livres et de bibliothèque en lien avec les ambi-
guïtés terminologiques qui se cachaient derrière les mots liber, volumen,
codex et bibliotheca. À cet égard, le principium du passage révèle qu’à
l’époque de Cassius Longinus, l’appellatio librorum avait déjà été étendue
aux «livres» en parchemin. Bien que l’on ne puisse pas en déduire qu’au
Ier siècle les rouleaux en papyrus avaient été remplacés par les codices en
parchemin, il faut constater que les membranae avaient dû être introduites
chez les particuliers, probablement pour les notes personnelles, dans la
tenue des comptes ou des «minutes», à côté des tablettes in philyra aut in
tilia. Une étude récente de Maddalena Spallone a approfondi de façon
minutieuse tous ces aspects qui concernent l’histoire du livre.

Parole chiave: Appellatio librorum, codex, volumen, legatum librorum.

* * *

Raffaele Basile, «Iura praediorum e attività di refectio» (p. 447-454).

Review article of Saverio Masuelli, La refectio nelle servitú pre-
diali, «Università di Torino. Memorie del Dipartimento di Scienze giuridi-
che – Serie V - Memoria XLVII» (Napoli, Jovene, 2009) p. xviii, 239. –
Masuelli’s work is driven by «a series of interesting and maybe not com-
pletely explored spaces», and it begins by ‘focusing’ on the refectio activity
technically and terminologically. The work analyses the rules concerning
the act of repairing in praedial easements as the right of way (and on this
topic Masuelli sees a remarkable difference between the use of the inter-
dictum de itinere actuque reficiendo and the use of the vindicatio servitu-
tis), the water servitudes, and the servitus oneris ferendi.

Parole chiave: Refectio, right of way, water servitudes, servitus oneris fe-
rendi.
Refectio, servitú di passaggio, servitú idriche, servitus one-
ris ferendi.

* * *



782 [2]ABSTRACTS

Maurice Bazemo, «Le droit de l’esclave a son humanité. Le sociétés pré-
coloniales du Burkina Faso» (p. 420-428).

In Burkina Faso, slaves were always of alien origin and of diffe-
rent ethnic groups. Each ethnic group, regarding itself as superior to the
others, found it normal to enslave members of other groups. However,
slaves in those societies were not turned into beasts of burden. In those
agricultural societies featured by subsistence economic production, slaves
were later on integrated into their foster families through various proces-
ses; they were treated as full-fledged members, and they enjoyed some
rights. Therefore, we can assume that the kind of slavery practiced up to
then did not deprive slaves of their humanity.

Parole chiave: Slave, inferiority, ethnic group, family integration, humanity.
Esclave, infériorité, groupe ethnique, intégration familial,
humanité.

* * *

Lucio Bove, «Rileggere i maestri: Mario Lauria» (p. 621-631).

Portrait of the personality, methodology, and work of Mario Lau-
ria (1903-1991), protagonist in the Neapolitan law faculty after the second
world war of an important new interpretation of Roman law.

Parole chiave: Mario Lauria, Neapolitan law faculty, Roman law tradition.
Mario Lauria, facoltà di giurisprudenza di Napoli, tradi-
zione romanistica.

* * *

Aránzazu Calzada, «Lex Atinia de rebus subreptis» (p. 429-446).

This work tries to insert the lex Atinia de rebus subreptis in the
political, juridical and economic framework of the II century BC. The lex
Atinia established objective restrictions to the possibility of becoming ow-
ner of a thing by possessing it for a certain period (usucapere), not because
the things were excluded from the legal traffic themselves, but because of
the way they came into possession: by robbery or violence. The lex Atinia,
limiting an indiscriminate usucapio as modus adquirendi rerum, brought an
important evolution of the previous more tolerant regulation. The lex Ati-
nia probably also established that the impossibility of usucapio of res fur-
tivae could be repaired by the reversio ad dominum or in potestatem eius
cui subrepta est revertatur.

Parole chiave: Lex Atinia de rebus subreptis, usucapio, reversio ad domi-
num, res furtivae.

* * *
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Luigi Capogrossi Colognesi, «Un futuro senza storia?» (p. 43-57).

Remarks on the contributions by Grossi and particularly by Irti
and Cassese (published supra at p. 31 ss., 40 ss., 26 ss.) on the present role
of Roman law in the education of jurists and in scientific research, with
methodological observations on the work of romanists.

Parole chiave: Roman law, legal education, Roman law tradition.
Diritto romano, formazione giuridica, tradizione romani-
stica.

* * *

Loredana Cappelletti, «Le magistrature italiche. Problemi e prospettive»
(p. 323-338).

Aim of this paper is to present a parallel and synoptic description
of the most important magistracies and political institutions of the Italic
populations and communities of Central and Southern Italy in pre-Roman
times (4th-1st cent. BC). Each attempt to extensively investigate the local
forms of political organization has to consider the constitutional particu-
larism of these communities. One might find a magistracy exclusively in
one center as well as in separate communities even if with different func-
tions. Moreover, the same function could be performed by different magi-
stracies in diverse cities. This phenomenon is well known for the Italiote
area, and it can now be registered also for the Italians, especially due to
the recently found inscriptions in Oscan and Umbrian language (e.g. the
lex of Roccagloriosa), which constitute the richest and most immediate
body of evidence on this topic.

Parole chiave: Oscans, Umbrians, magistrates, public institutions.
Oschi, Umbri, magistrati, istituzioni pubbliche.

* * *

Adelaide Caravaglios, «Exceptio doli generalis e actio de dolo malo: pro-
spettive diacroniche» (p. 151-154).

Review article of Paola Lambrini, Dolo generale e regole di corret-
tezza, «Il giurista europeo. Percorsi formativi, 8» (Padova, Cedam, 2010)
p. vi, 131. – Paola Lambrini’s collection of essays focuses on exceptio doli
generalis, Garantievertrag, actio de dolo malo as subsidiary remedy and
‘culpable fraud’. The use of this last daring combination appears espe-
cially interesting.

Parole chiave: Exceptio doli generalis, Garantievertrag, actio de dolo malo,
culpable fraud.
Exceptio doli generalis, contratto autonomo di garanzia,
actio de dolo malo, dolo colposo.

* * *
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Cosimo Cascione, «Appunti in tema di valutazione: criteri per le riviste
nell’àmbito delle scienze giuridiche» (p. 593-605).

Reflections on the evaluation of research products and on the
minimum standards adopted by legal journals (and, more generically, for
the humanities and social sciences journals).

Parole chiave: Evaluation, peer-review, key-words, abstracts.
Valutazione, peer-review, key-words, abstracts.

* * *

Cosimo Cascione, «Laicissimus clericus vagans: Witold Wołodkiewicz»
(p. 632-635).

Discussion of Witold Wołodkiewicz, Itinerari di un giurista euro-
peo. Dall’Università di Varsavia alla Federico II, «Diáphora, 13» (Napoli,
Jovene, 2010). The author sheds light on the scientific and human persona-
lity of the polish scholar and on the main characteristics of his production.

Parole chiave: Witold Wołodkiewicz, Roman law in Poland, Roman law
tradition.
Witold Wołodkiewicz, diritto romano in Polonia, tradi-
zione romanistica.

* * *

Cosimo Cascione, «Romolo sacer?» (p. 201-215).

Starting from Franco Salerno’s studies on consecratio the author
advances a legal hypothesis on Romulus’ dismemberment. Romulus is
considered an insolvent debtor (because a tyrant) of the res ‘owned’ by
the senators patres of the ancient gentes, who according to the tradition
killed him and divided his limbs among them.

Parole chiave: Romulus, regnum, sacertas, partes secanto.

* * *

Sabino Cassese, «L’anatra di Goethe» (p. 26-30).

Administrative law was in the past deeply influenced by studies on
Roman law. Today, such an influence is lost. This is also due to the nature
of studies on Roman law, which were not capable of evolving into wholly
historical studies, and remained, rather, unresponsive to modern-day issues.

Parole chiave: Administrative law science, sunset of Roman law studies,
Roman law tradition.
Scienza del diritto amministrativo, crepuscolo della roma-
nistica, tradizione romanistica.

* * *



[5] 785ABSTRACTS

Pierangelo Catalano, «Una nuova prospettiva indoeuropea» (p. 171-173).

R djghjce j ahtcrt, bpj,hf;f.otq Rfgbnjkbqcre. djkxbwe d
Nfl;brbcnfyt. Byljtdhjgtqcrfz gthcgtrnbdf dcnhtx, cjcnjzdib[cz d
Leify,t. Nfl;brb j,hfof.n dpukzl yf Hbv. Erhtgktybt lhe;,s b cdzptq
c Bnfkbtq.

Parole chiave: Byljtdhjgtqws, Rfgbnjkbqcrfz djkxbwf, Nfl;brbcnfy.
Indoeuropei, Lupa capitolina, Tagikistan.

* * *

Abdurachim G. Chalikov, Machkam A. Machmudov, «Diffusione e suc-
cessi della tradizione romana in Oriente» (p. 174-182).

Ghjljk;bntkmyjcnm Hbvcrjuj ujcelfhcndf yf Pfgflt. Ghfdj
Djcnjxyjq hbvcrjq bvgthbb. Yfcktlbt hbvcrjq .hbcgheltywbb d Tdhfpbb.
Nhtnbq Hbv. Njnfkbnfhyjt ujcelfhcndj? Bycnbnens Hbvcrjq bvgthbb b
Wtyhnfkmyjq Fpbb. Hbvkzyt ds,hfkb Djcnjr. Djcnjr b Pfgfl – «ldf ,thtuf
jlyjq htrb».

Parole chiave: Hbvcrfz nhflbwbz, Wtynhfkmyfz Fpbz, Djcnjxyfz Hbvcrfz
bvgthbz, Nhtnbq Hbv, Djcnjr b Pfgfl.
Tradizione romana, Asia Centrale, Impero romano d’O-
riente, Terza Roma, Oriente e Occidente.

* * *

Ato Chamdam, «Tra leggenda e attualità: la Lupa in Tagikistan» (p. 191-193).

Nfl;brbcnfy b Bnfkbz: j,obt rekmnehyst nhflbwbb. Jn eceym-
crjq ktutyls j Vfnthb-Djkxbwt r ahtcrt, bpj,hf;f.otq Djkxbwe dj
ldjhwt ghbywf <eyl;brfnf. Bcnjhbxtcrbq hjvfy d Nfl;brbcnfyt.

Parole chiave: Rfgbnjkbqcrfz djkxbwf, Eceyb, Nfl;brbcnfy.
Lupa capitolina, Usuni, Tagikistan.

* * *

Alessandro Corbino, «Dai giuristi agli esperti di settore» (p. 90-94).

The loss of interest in Roman law is due, rather than to the ina-
dequacy of its experts, to a prevailing modern view which identifies the
‘law’ with the ‘law act’ and, for that reason, sees jurisdiction not as a
governmental function but merely as a politically neutral one. The author
presents an idea of legal education (the only field in which Roman law is
still entitled) that shifts from the purpose of giving to people ‘ability’, to
the one of giving them ‘knowledge’.

Parole chiave: Law, law act, legal education.
Diritto, legge, formazione giuridica.

* * *
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Salvatore Antonio Cristaldi, «Diritto e pratica della compravendita nel
tempo di Plauto» (p. 491-523).

Some passages in Plautus show that, although at his time there
was an obligation to mancipare arising from a sale contract, nevertheless in
practice such an act might be omitted.

Parole chiave: Sale, mancipatio, slave, Plautus.
Compravendita, mancipatio, schiavo, Plauto.

* * *

Floriana Cursi, «Gli Scritti scelti di Capogrossi» (p. 23-25).

Brief testimony of the circumstances that brought to collecting
some minor writings by Luigi Capogrossi Colognesi on the occasion of his
retirement. The description of the content of the two volumes covers
some phases of his scientific and academic activity, showing the internal
dynamism of the scholar’s works.

Parole chiave: Luigi Capogrossi Colognesi, selected studies, Roman law.
Luigi Capogrossi Colognesi, contributi selezionati, diritto
romano.

* * *

Francesca Del Sorbo, «Iussum domini e autonomia negoziale dei servi: la
prassi giuridica campana» (p. 389-405).

The Campanian legal documents confirm the «schizophrenia» of
the Roman jurisprudential sources which treat the slave alternatively as res
and persona capable of legal acts. In this paper the author attempts to
analyze the role played by slaves who transact businesses under authoriza-
tion of their masters in some Tabulae Pompeianae Sulpiciorum.

Parole chiave: Iussum domini, wax tablets, contractual agent.
Iussum domini, tavolette cerate, agente negoziale.

* * *

Nunzia Donadio, «Promissio auctionatoris» (p. 524-557).

There were four parties actually involved in a Roman auction: the
dominus or person on whose behalf the property was sold; the argentarius
who organized, regulated and financed the sale; the praeco who advertised
the sale and conducted the bidding; and the emptor whose bid was suc-
cessful. The principal concern of this paper is to assess the legal positions
and the relations between these various parties. Donadio supports the
opinion of those who hold that the sale as such was contracted between
the dominus auctionis and the emptor. The so-called promissio auctionato-
ris was a stipulation between the dominus auctionis and the argentarius
who was liable for a sum identical to the price of the sale. In this case, the
stipulatio replaced by novation the obligation of the buyer founded on the
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emptio venditio. The banker took on himself the idem debitum with re-
gard to the debt of the emptor.

Parole chiave: Auctio argentaria, emptio venditio, exceptiones argentariae,
promissio auctionatoris.

* * *

Iole Fargnoli, «Politica religiosa di Teodosio il Grande e abolizione delle
Olimpiadi: tra Cedreno e il Codex Theodosianus» (p. 576-583).

Review article of Veruska Verratti, La pretesa abolizione delle
Olimpiadi antiche fra romanità, ebraismo e cristianesimo, con prefazione di
Francesco Lucrezi, «Collana di studi ebraici, 6» (Livorno, Salomone
Belforte & C., 2008) p. 143. – Veruska Verrati’s book offers a very intere-
sting perspective on the relationship between the end of the Olympic
games, christianity, Roman empire and judaism. The basis of the mono-
graph is a passage of Georgius Cedrenus’ chronicle, one of the few sour-
ces on this subject. But more than as a judaisation’s sign of Olympic
games the report of Cedrenus to Manasseh, King of Judah, can be inter-
preted as a chronological marker, which explains that Olympic games
began during Manasseh’s epoch.

Parole chiave: Olympic games, christianity, judaism.
Olimpiadi, cristianesimo, ebraismo.

* * *

Andrea Forti, «La questione indoeuropea tra archeologia e politica: la
Lupa in Asia Centrale» (p. 194-199).

Yfwbjyfkmyfz bltynbxyjcnm Htcge,kbrb Nfl;brbcnfy. Nfl;br-
crjt «fhbqcndj». Rfgbnjkbqcrfz Djkxbwf dj ldjhwt <eyl;brfnf, rfr
cjcnfdyfz xfcnm Nfl;brcrjq yfwbjyfkmyjq bltjkjubb. Pfrk.xtybt.

Parole chiave: Byljtdhjgtqws, Rfgbnjkbqcrfz djkxbwf, Nfl;brbcnfy.
Indoeuropei, Lupa capitolina, Tagikistan.

* * *

«Franco Salerno con noi» (p. 637-659).

Multifaceted portrayal of Franco Salerno through the testimonies
of friends, colleagues, coworkers (I. Buti, F. Mercogliano, A. Corbino, L.
De Giovanni, C. Masi Doria, P. Santini, C. Attaianese, E. Ales, F. Pastore,
A. Contieri, L. Avitabile, E. Hermon, A. McClintock) of the different uni-
versities where the scholar taught, studied, held academic responsibilities:
(in the order) Camerino, Catanzaro, Naples, Cassino.

Parole chiave: Franco Salerno, diritto romano, tradizione romanistica.
Franco Salerno, Roman law, Roman law tradition.

* * *
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Giuseppe Galasso, «Pagelle per le riviste?» (p. 606-607).

Critical confrontation on the evaluation criteria of the humanities
and social sciences journals (especially impact factor and similia).

Parole chiave: Evaluation, humanities, impact factor.
Valutazione, humanities, impact factor.

* * *

Francesca Galgano, «I viaggi di un’operetta» (p. 572-575).

Review article of Giorgia Zanon, Indicazioni di metodo giuridico
dalla ‘Consultatio veteris cuiusdam iurisconsulti’ «Law and Argumentation.
Laboratorio di metodologia giuridica, 6» (Napoli, Jovene, 2009) p. viii, 253.
– Zanon’s book concerns the journey through time and space of the Con-
sultatio veteris cuiusdam iurisconsulti from the fourth century to the end of
the year 1000, when it probably appeared, in the ancient Beuvais, thanks to
the bishop Ivo, and further on to the sixteenth century, when it was disco-
vered and then edited by Cuiacius. Zanon considers it an important step in
the historical creation of a method in thinking and writing case law.

Parole chiave: Consultatio, case law method, Cuiacius.
Consultatio, metodo giuridico casistico, Cuiacius.

* * *

Peter Garnsey, «Gli Scritti scelti di Capogrossi» (p. 12-16).

La terza parte degli Scritti scelti di Luigi Capogrossi Colognesi
tratta della famiglia e dei poteri del padre nel diritto e nella società arcaica
romana. Si tratta di un tema caro all’autore su cui è tornato spesso nelle
sue pubblicazioni in piú di tre decenni. La sua tesi è che i poteri del pa-
dre non erano unitari nel senso che, ad esempio, i suoi rapporti con i figli
e gli schiavi seguivano tipologie differenti di norme giuridiche. Capogrossi
è ovviamente un maestro degli aspetti tecnici del diritto romano ma è ca-
pace nello stesso tempo di andar oltre le questioni minute per indagare
implicazioni di ampia portata e aprire prospettive di rilevanza piú gene-
rale. Un esempio è la sua affascinante riflessione sulle relazioni del cam-
biamento semantico negli sviluppi socio-economici nella storia di Roma
con particolare riferimento ai mutamenti nel vocabolario della schiavitú e
la sua evoluzione come istituzione nella società romana. Infine, l’impatto
di Capogrossi sul mondo degli studi al di fuori dell’Italia, in particolare la
sua ricezione tra gli storici della società e del diritto della repubblica ro-
mana, sono ben illustrati dalla comunità accademica degli antichisti di
Cambridge sin dai tempi di Moses Finley.

Parole chiave: Luigi Capogrossi Colognesi, family law, slavery, marriage.
Luigi Capogrossi Colognesi, diritto di famiglia, schiavitú,
matrimonio.

* * *
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Vincenzo Giuffrè, «Una continua ricerca» (p. 95-105).

A wide picture of the principal themes of Roman law tradition: co-
dification, relation with contemporary law, didactics, criticism of Roman
law and of the doctrinary reconstructions based on it (e.g. closed number
of easements, mutuum, favor debitoris, prohibition of donation between
husband and wife).

Parole chiave: Roman law tradition, codification, legal education.
Tradizione romanistica, codificazione, educazione giuridica.

* * *

Francesco Grelle, «Gli Scritti scelti di Capogrossi» (p. 9-12).

Thematic map of Luigi Capogrossi’s studies included in the first
section of the volume Scritti scelti (Napoli 2010). The twenty-two selected
studies of this section concerning Earth, territory, real property appeared
between 1971 and 2006.

Parole chiave: Luigi Capogrossi Colognesi, selected studies, ager roma-
nus, real property.
Luigi Capogrossi Colognesi, scritti scelti, ager romanus, di-
ritti reali.

* * *

Paolo Grossi, «Il punto e la linea. Storia del diritto e diritto positivo nella
attuale crisi delle fonti» (p. 31-39).

Every past and present legal system must be brought back to its
historical context and the legal historian (including the Romanist) must
avoid casting rigid models on the present.

Parole chiave: Legal history, history, historicity.
Storia del diritto, storia, storicità.

* * *

Francesco Guizzi, «Contesti, politiche e manuali» (p. 729-731).

Review article of Alessandro Corbino, Diritto privato romano.
Contesti. Fondamenti. Discipline (Padova, Cedam, 2010) p. xx, 502. – The
Guizzi tackles moments and problems of academic textbooks on Roman
law, dwelling on methodological and systematic questions.

Parole chiave: Institutes of Roman law, textbooks, historical-legal method,
systematics.
Istituzioni di diritto romano, manualistica, metodo storico-
giuridico, sistematica.

* * *
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Natalino Irti, «Dalla formazione alla competenza» (p. 40-42).

On the decline of Roman law disciplines in the formation of the
contemporary jurist aimed to technical ability more than to acquire know-
ledge with cultural depth.

Parole chiave: Roman law and contemporary law, Roman law tradition,
legal education.
Diritto romano e diritto attuale, tradizione romanistica,
formazione giuridica.

* * *

David Kremer, «Roma quadrata, Paestum e lo spazio augurale» (p. 339-345).

A proposito di Elio De Magistris, Paestum e Roma quadrata. Ricerche
sullo spazio augurale, «Università degli Studi di Salerno. Quaderni del Di-
partimento di Scienze dell’Antichità. Serie Storia Antica e Archeologia, 32»
(Napoli, Guida, 2007) p. 235. – Elio De Magistris tratta dello spazio augu-
rale e offre, in ultima analisi, una ricerca sulla fondazione delle città romane.
Movendo dall’esame della documentazione archeologica disponibile per la
colonia latina di Paestum, egli elabora, in quattro capitoli, preceduti da
un’introduzione, un modello interpretativo del templum augurale. Da que-
sto studio emerge che, per una città romana, la pianificazione urbanistica è
stabilmente influenzata dalla definizione del templum augurale.

Parole chiave: Auguraculum, Roma quadrata, Paestum.

* * *

Luigi Labruna, «Dai Candida serta agli Scritti scelti: Capogrossi, quasi
un’autobiografia» (p. 1-8).

Reflections on the historiography and the life of Capogrossi also
through passages of his unpublished letters.

Parole chiave: Luigi Capogrossi Colognesi, history of historiography, Ro-
man law tradition.
Luigi Capogrossi Colognesi, storia della storiografia, tradi-
zione romanistica.

* * *

Luigi Labruna, «Suavissima soror» (p. 386-388).

Review article of Ann-Cathrin Harders, Suavissima Soror. Unter-
suchungen zu den Bruder-Schwester-Beziehungen in der römischen Repu-
blik, «Vestigia. Beiträge zur Alten Geschichte, Band 60» (München, Beck,
2008) p. viii, 344. – Harders’ book investigates with originality the paren-
tal relation between brother and sister. The study explores during the late
republic and first empire the texture of the Roman family and the both so-
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cial and legal phenomenon of adfinitas, which is a result of marriage and
regards women in the double role of sisters and wives.

Parole chiave: Roman family, soror, frater.
Famiglia romana, soror, frater.

* * *

Francesca Lamberti, «Civitas Romana e diritto latino fra tarda repubblica
e primo principato» (p. 227-235).

The author returns to the relations between ius Latii and civitas
Romana on the basis of the lex Irnitana and the other municipal statutes
of Flavian age.

Parole chiave: Civitas Romana, ius Latii, lex Irnitana, municipia.

* * *

Orazio Licandro, «Appartenenza e alienazione» (p. 480-490).

Review article of Stefania Romeo, L’appartenenza e l’alienazione in
diritto romano. Tra giurisprudenza e prassi, «Università Mediterranea di
Reggio Calabria. Collana del Dipartimento di Scienze storiche giuridiche
economiche e sociali, 5» (Milano, Giuffrè, 2010) p. xii, 467. – Romeo’s
book is about the history of the transfer of ownership under Roman law,
from the beginnings to the postclassical and Justinian’s age, in the light of
documents concerning the usual negotiation procedures available thanks
to papyrological documents. The research sheds light on how the practi-
cal application of Roman law in the provincial reality quickly opened the
way for a change from a probative formalism to a constitutive formalism.

Parole chiave: Mancipatio, traditio, transfer of ownership, ownership title.
Mancipatio, traditio, trasferimento di proprietà, titolo d’ac-
quisto.

* * *

Machkam A. Machmudov, «La Lupa capitolina in Tagikistan» (p. 183-190).

Ddtltybt (j hfcghjcnhfytybb hbvcrjq wbdbkbpfwbb). Rfgbnjkbq-
crfz Djkxbwf b Nfl;brcrfz Djkxbwf. Zpsrjdfz j,oyjcnm b j,oyjcnm
ghfdjds[ gjyznbq byljtdhjgtqcrb[ yfhjljd (r djghjce j «ius» b «census»).
Bycnbnen ghtlcnfdbntkmcndf. Bycnbnen pfkjuf. Hfcghjcnhfytybt hbvcrjuj
ghfdf b cjdtncrjt ghfdj. Ghtlkj;tybz jnyjcbntkmyj ghtgjlfdfybz hbv-
crjuj ghfdf d Wtynhfkmyjq Fpbb.

Parole chiave: Hbvcrjt ghfdj, Wtynhfkmyfz Fpbz, Cjdtncrjt ghfdj,
Byljtdhjgtqws, ius, census.
Diritto romano, Asia Centrale, diritto sovietico, Indoeuro-
pei, ius, census.

* * *
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Carla Masi Doria, «Schutzrechte, Humanität, Grundrechte» (p. 373-385).
The paper revisits the scientific debate animated by Wolfgang

Waldstein on the operae libertorum and the so-called Schutzrechte, placing
it in the wider historical and historiographical problem of natural law con-
nected with the ancient humanitas and the historicity of human rights.
Parole chiave: Wolfgang Waldstein, freedmen, operae libertorum, human

rights.
Wolfgang Waldstein, liberti, operae libertorum, diritti umani.

* * *

Rosa Mentxaka, «¿El ‘funcionario de hecho’ en el derecho romano?»
(p. 346-356).

Review article of Natale Rampazzo, ‘Quasi praetor non fuerit’.
Studi sulle elezioni magistratuali in Roma repubblicana tra regola ed ecce-
zione, «Pubblicazioni del Dipartimento di Diritto romano e Storia della
scienza romanistica dell’Università degli Studi di Napoli Federico II, 25»
(Napoli, Satura, 2008) p. x, 618. – Rampazzo takes as his starting point
the detailed analysis of the famous case of Barbarius Philippus (D. 1.14.3).
Traditionally, historiography and jurisprudence considered the text as the
foundation of the modern theory of a de facto civil officer; however, the
author does not share this vision.
Parole chiave: Roman elections, Barbarius Philippus, de facto officer.

Elecciones en Roma antigüa, Barbarius Philippus, funcio-
nario de hecho.

* * *

Felice Mercogliano, «Itinerari di (dis)continuità dal diritto romano ai di-
ritti europei» (p. 155-170).

Review article of Gianni Santucci, Diritto romano e diritti europei.
Continuità e discontinuità nelle figure giuridiche, «Itinerari. Diritto» (Bo-
logna, il Mulino, 2010) p. 198. – Published in 2010, Santucci’s book on
the continuity between Roman law and european laws, focuses on three
legal institutions which had their origin in Roman legal history: the utilitas
contrahentium, the diligentia quam in suis and the so-called personal cre-
dit of the partner. Santucci after some preliminary methodological re-
marks proposes three possibilities: full continuity (in the case of the utili-
tas contrahentium), relative continuity (in the case of the diligentia quam
in suis), and returned continuity (in the case of the so-called personal cre-
dit of the partner). There is an inclination towards discontinuity. The dili-
gentia quam in suis, particularly Cels. 11 dig. D. 16.3.32, is investigated
thoroughly. The reviewer proposes a different interpretation of the pri-
mary sedes materiae of the source.
Parole chiave: Roman law, European legal orders, legal forms, continuity.

Diritto romano, diritti europei, figure giuridiche, continuità.

* * *
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Valerio Massimo Minale, «Arangio-Ruiz e i Basilici: uno scritto (quasi)
inedito» (p. 107-118).

During the summer of 1931 Arangio-Ruiz was in Paris for a re-
search period at the Bibliothéque Nationale. The text of the report writ-
ten to the Minister of National Education, who had funded him, is now
published for the first time. Here are briefly explained the results of the
research on the confrontation between the manuscripts Paris. gr. 1352
and Coisl. 152, as they will appear a few years later in a famous article: Vi-
sita ai Basilici. The scholar, who at that time was trying to analyze more
deeply the question of the composition of the Digesta seu Pandectae and
to improve the masses-theory of Bluhme, noticed that the edition created
by the Heimbach brothers had several faults and hoped for a new revised
edition. Arangio imagined a team of professors, to be paid at least for
three years, considering the great numbers of pages to read. As is well
known the great task would be completed by Scheltema and his school.
Parole chiave: Vincenzo Arangio-Ruiz, Basilica, Gustav Heimbach, criti-

cal edition.
Vincenzo Arangio-Ruiz, Basilica, Gutav Heimbach, edi-
zione critica.

* * *

Caterina Montagnani, «Altri tempi, altri Presidi: quando la cattedra di
storia romana era ‘posto d’alto sapere bensí, ma anche di combattimento
e di civili ardimenti’» (p. 306-321).

A son collègue mort prématurément, l’auteur consacre quelques
remarques sur la rhétorique de la période fasciste. Celle-ci a eu un impact
et a déformé le rôle du droit romain dans un contexte plus général de ma-
nipulation idéologique des études historiques.
Parole chiave: Droit romain, fascisme, tradition romanistique.

Diritto romano, fascismo, tradizione romanistica.

* * *

Fara Nasti, «Pomponio, Papiniano e Ulpiano in tema di capacità ereditaria
delle cd. persone giuridiche (PHaun. de leg. et fideic., verso, lin. 1-21)» (p.
288-305).

Un nouveau fragment de papyrus, PHaun. de legatis et fidecom-
missis, peut contribuer à améliorer les nôtres connaissances en matière de
capacité héréditaire des soi-disant personnes juridiques. Le thème centrale
discuté dans les lignes 1-21 verso de ce document devait être liée à la ca-
pacité des municipia – qui, paraît-il, sont ici définis corpus incertum – de
recevoir des legs. De là, des questions se posaitent sur l’appartenance de
l’ésclave légué en favour de la ville et affranchi et, plus généralement, par
rapport au problème de la distinction entre l’institution et ses membres.
Parole chiave: Capacité héréditaire, personnes juridiques, municipia.

Capacità ereditaria, persone giuridiche, municipia.

* * *
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Fara Nasti, «Sui Gesta senatus de Theodosiano publicando» (p. 584-591).

Review article of Lorena Atzeri, Gesta senatus Romani de Theodo-
siano publicando. Il Codice Teodosiano e la sua diffusione ufficiale in Occi-
dente (Berlino, Duncker & Humblot, 2008) p. 317 + Appendici. – Gesta
senatus are the minutes of the meeting during which the Theodosian Code
was presented in the Roman Senate. Atzeri, beginning from the study of
the manuscript that contains the document (Cod. Ambros. C 29 inf.), exa-
mines the structure and content of the Gesta senatus, trying to reconstruct
the development and the purpose of the senatorial sitting held in Decem-
ber 438. The relationship between the senatorial meeting and the publica-
tion of the Theodosian Code as well as its mode of reproduction and dif-
fusion are also investigated.

Parole chiave: Gesta Senatus de Theodosiano publicando, Codex Theodo-
sianus, senatorial meeting.
Gesta Senatus de Theodosiano publicando, Codex Theodo-
sianus, seduta del senato.

* * *

Giovanni Nicosia, «Servus hostium e capitis deminutio» (p. 274-287).

Thanks to the analysis of both literary and legal texts, and espe-
cially thanks to a thorough assessment of the data present in Gaius’ Insti-
tutes, the author re-affirms that the captio ab hostibus was not considered
by the Roman jurists as a cause of capitis deminutio. Nicosia sheds light on
the significance and value of the expression servus hostium, which was ap-
propriate to indicate the special status of this servus, connected to postli-
minium and different from that of the other servi.

Parole chiave: Capitis deminutio, captio ab hostibus, postliminium, servus
hostium.

* * *

Pascal Pichonnaz, «Droit romain: enseignement, méthode et contribution
à la réflexion du juge» (p. 58-77).

More and more Roman law is taught in European universities by
professors trained both in Roman and in contemporary law. This is fun-
damental, since the teaching of Roman law should enable modern lawyers
to deconstruct contemporary law through multidisciplinary work. With
the rise of a new methodology of interpretation, in which the text of a sta-
tute is no more a sufficient justification for any decision, judges need to
look for further arguments. They have therefore also to ground their de-
cision in legal history. The idea is not to reproduce solutions of the past,
but to understand how much codified solutions are embedded in under-
standings of the past, why they have been codified like that and in what
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respect they have to change due to a new social and legal context. To de-
construct modern solutions with reference to Roman law is not a purely
academic exercise; it has a direct impact on legal decisions taken by
courts. A recent case of the Swiss Federal Court shows how important a
good historical analysis is needed to produce a convincing result.

Parole chiave: Teaching of Roman law, use of Roman law by judges, con-
tract of sale, damages consecutive to defects.
Enseignement du droit romain, usage du droit romain par
les juges, contrat de vente, dommages consécutifs au dé-
faut.

* * *

Natale Rampazzo, «La nominatio e la responsabilità dei magistrati muni-
cipali» (p. 357-371).

The liability of municipal magistrates arises directly from the per-
sonal management of public money, and vicariously from the misconduct
of the officials they appointed in the exercise of their power.

Parole chiave: Magistrates, guarantors, liability.
Magistrati, garanti, responsabilità da nomina.

* * *

Salvo Randazzo, «Diritto romano, potere e sovranità. Foucault e un’espe-
rienza della modernità» (p. 119-142).

The article examines Foucault’s concept of sovereignty in relation
with his reconstruction of the Roman notion of sovereignty. For the
French philosopher Roman public law would be at the basis of the mo-
dern state’s disciplinary power. Randazzo denies the existence of a consti-
tutional model in the Roman legal experience. He also denies, analyzing
the institutional position of the dictator in the context of the ‘state of ex-
ception’, that in the Roman Republic there were sovereign powers in a
modern sense.

Parole chiave: Foucault, constitution, sovereignty, Roman public law.
Foucault, costituzione, sovranità, diritto pubblico romano.

* * *

Francesca Reduzzi Merola, «Liber homo bona fide serviens: alcune que-
stioni» (p. 222-226).

L’auteure s’interroge sur la figure de l’homme libre traité de
bonne foi comme esclave (bona fide serviens). Elle recherche la structure
du mouvement de révolte de Spartacus, en portant une attention particu-
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lière aux situations juridiques dans lesquelles il n’y a pas de différences
entre personnes libres et esclaves. Ce domaine de recherche était aussi un
thème de prédilection du professeur Salerno.

Parole chiave: Spartacus, hommes libres bona fide servientes, esclaves.
Spartaco, liberi homines bona fide servientes, schiavi.

* * *

Alan Rodger, «Gli Scritti scelti di Capogrossi» (p. 16-23).

Sul ruolo del ius Romanorum oggi, tra diritto dei professori e di-
ritto dei giudici e tra tradizione europeo-continentale e common law in-
glese, attraverso il confronto con l’opera di Luigi Capogrossi Colognesi.

Parole chiave: Luigi Capogrossi Colognesi, diritto romano e common law,
tradizione romanistica.
Luigi Capogrossi Colognesi, Roman law and common law,
Roman law tradition.

* * *

Rosalía Rodríguez López, «Migración y trabajo en la Constantinopla del
siglo VI» (p. 406-419).

L’imperatore Giustiniano tentò di controllare l’evoluzione demo-
grafica e sociale di Costantinopoli. Ma questa città non poteva sostenere
un’ampia popolazione che non lavorava e senza risorse. Dalla prefazione
della Novella 80(81) si evince che spetta al potere pubblico tutelare l’inte-
grità fisica di tutti gli abitanti dell’Impero. L’incremento dei movimenti
migratori alterò il flusso della potenziale manodopera e rese gli individui
‘corpi adeguati per il mercato del lavoro’.

Parole chiave: Salute, migrazioni, criminalità, lavoro.
Salud, migración, criminalidad, trabajo.

* * *

Gianni Santucci, «Diritti dell’autore in Roma antica?» (p. 143-150).

Review article of Ugo Bartocci, Aspetti giuridici dell’attività lette-
raria in Roma antica. Il complesso percorso verso il riconoscimento dei di-
ritti degli autori (Torino, Giappichelli, 2009) p. x, 254. – The reviewer cri-
ticizes Bartocci’s reconstruction by which Roman jurists sought to protect
the authors’ rights of literary works (modern copyright). The main text
examined is Gai 2.77, a case of accessio, in which the letters, even in gold,
accede to the paper or parchment. From Bartocci’s point of view, the be-
ginnings of the protection of authorship rights are contained in this work.
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However, according to the reviewer the reason for the rule of accession is
that the writing could not exist without the parchment, while the reverse
would not be true.

Parole chiave: Accession, scriptura, copyright, literary and theater works.
Accessione, scriptura, tutela dell’autore, opere letterarie e
teatrali.

* * *

Martin J. Schermaier, «Römisches Recht für Juristen?» (p. 78-89).

Ancora oggi si mette in dubbio il valore del diritto romano nella
formazione dei giuristi. Le obiezioni sono enunciate soprattutto da due
lati: dai docenti del diritto vigente e dagli storici. Gli uni considerano la
formazione in diritto romano una perdita di tempo, gli altri contestano il
vantaggio della storia per il presente. Questo saggio ribadisce entrambe le
convinzioni: chi conosce il diritto romano conosce le principali istituzioni
e i valori del diritto vigente e dunque può orientarsi meglio sia nel diritto
nazionale sia nel diritto internazionale. Sono fuori luogo anche i dubbi
epistemologici: lo scopo non è quello di imparare qualcosa dal passato,
ma di relativizzare l’attuale stato del diritto. Tenendo conto dei bisogni e
delle preconoscenze degli studenti, questo si realizza, nel modo migliore,
attraverso la rappresentazione della storicità del diritto.

Parole chiave: Storicità del diritto, ermeneutica, formazione del giurista,
storia del diritto.
Geschichtlichkeit des Rechts, Hermeneutik, juristische
Ausbildung, Rechtsgeschichte.

* * *

Laura Solidoro Maruotti, «Il civis e le acque» (p. 236-273).

The increasing development of legal history research focusing on
the protection of waters perhaps depends on the acknowledgment of its
decreasing quantity and quality. Roman law may be useful for national
and international lawgivers, thanks to the classification, set up by Roman
jurists, of non-private waters as res publicae or res communes omnium. A
few Roman jurists considered non-private waters as res communes om-
nium, aiming to allow every citizen the right to enjoy the resource of wa-
ter. Anyway, the protection of this right was often forbidden by conside-
ring res communes omnium as res nullius. Such a perspective opened the
way to many privatizations of common goods (which was, anyway, al-
lowed at those times). During the Roman legal experience, the classifica-
tion of water as res publica was more successful. Nowadays, the Roman
conception of non-private waters as res communes omnium (common glo-
bal good), recalled in many international conferences, seems to offer my-
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riad ideas of management. The recovery of Roman perspectives may be
useful, as long as each government and each international organization
strongly protects the marine environment, avoiding the mistake made by
the Romans: to consider water resources as common goods (or nullius in
bonis) able to be privatized.

Parole chiave: Private water, public water, res communes omnium.
Acqua privata, acqua pubblica, res communes omnium.

* * *

Armando Torrent, «Nuevos puntos de vista sobre la constitución y extin-
ción de las servidumbres» (p. 455-464).

Review article of Fabiana Tuccillo, Studi su costituzione ed estin-
zione delle servitú nel diritto romano. Usus, scientia, patientia, «Pubblica-
zioni del Dipartimento di Diritto romano e Storia della scienza romani-
stica dell’Università degli Studi di Napoli Federico II, 26» (Napoli, Satura
editrice, 2009) p. x, 281. – In F. Tuccillo’s important work there are three
basic ideas: the influence of time in acquiring or extinguishing the servi-
tutes; the date of the lex Scribonia (Tuccillo thinks after 44 BC), and the
insistence in Roman texts of the servitutes by destination of the father of
family.

Parole chiave: Usus, possessio of res corporales, lex Scribonia, non usus,
usucapio libertatis.
Usus, possessio de res corporales, lex Scribonia, non usus,
usucapio libertatis.

* * *

Fabiana Tuccillo, «Sulla remissio servitutis» (p. 465-479).

The paper tries to establish the form used for the remissio servi-
tutis and especially the formula of the action that was a necessary condi-
tion for the in iure cessio aimed to terminate an easement. Moreover the
study attempts to demonstrate that the remissio servitutis worked inde-
pendently from the exercise of a typical action as the confessoria or nega-
toria servitutis. The author makes the hypothesis that in practice, for clas-
sical and Byzantine jurists, the difference between the actio confessoria
and negatoria was not so clear, therefore it was not necessary to identify
the specific action used to accomplish an in iure cessio for termination.
The intentio ‘sibi ius esse aedes suas altius tollere invito Numerio Negidio’
probably could be applied to both the actio confessoria and to the negato-
ria. As a conclusion, reading three classical testimonies by Pomponius (D.
8.2.20, 8.3.20 pr., 8.2.27.1, 33 ad Sab.), it may be assumed that the remis-
sio servitutis worked through a complex mechanism in which the remissio
servitutis was enacted with an in iure cessio formulated with an actio in
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rem (with a negative intentio for positive servitutes and an affirmative in-
tentio for negative servitutes).

Parole chiave: Servitus, remissio, estinzione delle servitú, actio confessoria,
actio negatoria.
Servitus, remissio, termination of easements, actio confesso-
ria, actio negatoria.

* * *

Witold Wołodkiewicz, «Libertas non privata sed publica res est» (p. 216-
221).

Fideicommissary manumission played an important role among
Roman manumissions. It imposed an obligation on the heir to manumit a
slave after accepting the inheritance. In a passage from the Regulae (D.
40.4.53) Marcian presented a case of a slave who had given birth to a
child before she was manumitted. According to Marcian the child was
born as a free person even if the heir was not at fault since libertas non pri-
vata sed publica res est. The solution proposed by Marcian is an example
of the rule of favor libertatis.

Parole chiave: Libertas, manumissio, res publica, Marcianus, iurisconsultus.


